TO:

Planning Commission, Village of Lake Orion
Village Council, Village of Lake Orion

FROM:

Sarah Traxler, AICP
Laura Haw, AICP
Jennifer Neal

SUBJECT:

Proposed Text Amendments to the Village of Lake Orion, Michigan Zoning Ordinance
to Include Standards for Conditional Rezonings; Revised: Draft #3

DATE:

August 15, 2018

As requested, we are providing the additional information to better assist in understanding the background of
conditional rezonings and examples of approved conditional rezonings in other communities. As conditional
rezonings are currently not provided for in Lake Orion’s Zoning Ordinance, it is strongly recommended that Article
19: Administrative Procedures and Standards, be expanded to include a provision for conditional rezonings.
We offer the following for your consideration:
BACKGROUND ON CONDITIONAL REZONINGS (AMENDMENTS)
A challenge with a standard rezoning is that you never know for certain what use will ultimately end up on the
property. For instance, if a property is rezoned to the CC, Corridor Commercial district, any of the uses permitted
in the CC district could utilized, ranging from recreation and offices, to more intense uses such as drive-thru
restaurants and hotels.
Recognizing this challenge, the legislature created “conditional rezoning” (as provided in Section 405 of the
Michigan Zoning Enabling Act, P. A. 110 of 2006, as amended). Conditional rezoning calls for a site plan to be
submitted with a rezoning application, and the site plan along with any conditions and specifications thereon
become an integral part of the rezoning. Currently, the Lake Orion Ordinance does not address conditional
rezonings.
There is an important provision in the conditional rezoning enabling legislation that the Planning Commission and
Village Council need to be aware of. The burden of presenting a conditional rezoning application with a site plan
and conditions is on the applicant, and it is entirely voluntary. Unlike some other zoning processes where there is
a give and take with the applicant by the Planning Commission and Village Council, that is not the intent of
conditional rezoning. It is the job of the Planning Commission and Village Council to approve or deny. Any
direction or input the applicant receives must come prior to submittal of the application.
These constraints do not prevent the Planning Commission / Village Council from discussing the application when
it comes before them. Also, the Village may ask the applicant questions for the purposes of clarification. The
applicant can observe the discussion and voluntarily amend the application any time during the review process.

EXAMPLES OF CONDITIONAL REZONINGS
The following table details several communities that have adopted ordinances to community and address
conditional rezonings and approved conditional rezoning requests. Each request is unique to the situation and
the examples below represent the variety of conditional rezoning applications that exist.
Community
Grosse
Pointe
Farms, MI

Project Name

Original Zoning

Conditional Rezoning
Designation

Tennis House

C-R, Community
Recreation District

RM, Multiple Family
Residential

Request for a historic building (the
Tennis House) to be repurposed into
condominiums, above the maximum
density permitted in the RM district
and with other conditions to ensure
compatibility with adjacent single
family homes.

Oxford, MI

Genisys Credit
Union

C-O, Commercial
Office

C-2, General Business
with Conditions

Request to allow an existing financial
institution (credit union) to construct a
drive-thru window teller by utilizing a
C-2 conditional rezoning.

Summary of Conditions

Drive-thru uses are not permitted in
the C-O district and the conditional
rezoning allowed Oxford to permit
drive-thru uses only where appropriate
(i.e. Genisys Credit Union).
Rochester,
MI

Alpine Dental
Center

O-2, Restricted
Office District

O-1, Limited Office
District

Request to allow medical office use
(permitted in O-1, but not O-2) for a
portion of the existing building while
the remainder of the building would
allow only those uses permitted in O-2
district.

Fraser, MI

Utica Park
Apartments

RM, Residential
Medium Density
Single Family

RH, Residential High
Density Multiple Family

Applicant offered a specific, particular
use for the subject property, rather
than any use permitted by right or
special land use in the RH district.

The review and approval process of each conditional rezoning application above required, at a minimum:
1.
2.
3.
4.
5.

Review(s) of the proposed agreement;
Presentation to the planning commission;
Public hearing;
Review / consideration by the legislative body; and
Numerous discussions with the applicant.

Further, while a Summary of Conditions is included in the table above, it is just that, a summary. The approved
agreements may often include additional conditions requested by the applicant that may or may not have evolved
based on discussion throughout the process. For a comprehensive example, the review completed by McKenna
of the Utica Park Apartments project in Fraser, MI is enclosed for your reference.
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CONDITIONAL REZONING PROVISIONS FOR THE VILLAGE OF LAKE ORION
Lake Orion’s proposed conditional rezoning text amendment would provide a thorough process that includes all of
the steps above. The enclosed text amendments are proposed for Article 19 as an entirely new and separate
section. This section could be located directly after section 19.05 - Amendments, in which case the section would
be titled: Section 19.06 - Conditional Rezonings. This would shift the current section 19.06 to 19.07, and so on.
Alternatively, the new section could be located at the end of Article 19, in which case the section would be titled:
Section 19.08 - Conditional Rezonings.
Please note, the Village Attorney, Ms. Mary Kucharek, has reviewed the draft text amendments and her
comments are enclosed, review letter dated April 23, 2018. No corrections, additions or deletions are
recommended. We still defer to the Village Attorney on the placement of the new Section in Article 19.
NEXT STEPS
A public hearing for the proposed conditional rezoning text amendment is scheduled for the September Planning
Commission meeting. If the Planning Commission wishes to endorse the proposed amendments, the next step
would be a recommendation to the Village Council for ordinance consideration.
I look forward to discussing these revisions with you at the September meeting. If you have any questions, please
do not hesitate to contact us; Lhaw@mcka.com. Thank you!

Enclosures:

Sample Project Review / Packet: Proposed Conditional Rezoning, Utica Park Apartments (14 pages)
Ms. Kucharek’s Review, dated April 23, 2018
Proposed Conditional Rezoning Text Amendment
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March 2, 2018

Hon. Mayor and City Council
City of Fraser
33000 Garfield Road
Fraser, Michigan 48026
Subject:

Proposed Conditional Rezoning, Utica Park Apartments
Rear Roughly 204 Feet Portion of Parcel Number 11-31-426-006, 33856 Mulvey Road
RM (Residential Medium Density Single Family) to RH (Residential High Density Multiple Family)

Dear Mayor and City Council:
This communication pertains to an application for conditional rezoning of the approximately 240 feet on the
southern rear portion of a parcel located at 33856 Mulvey Road, currently zoned RM, Residential Medium Density
Single Family; the requested zoning designation of the subject portion of the site is RH, Residential High Density
Multiple Family.
The Master Plan shows the subject parcel and its adjacent parcels along Mulvey as Single Family Residential; the
single-family nature of the district would still remain intact along Mulvey, with just the rear portion of 33856 Mulvey
being combined with the multiple-family use proposed for the Utica Road frontage.
BACKGROUND
On January 3, 2018, the Planning Commission recommended approval of a proposed rezoning of the subject site
from RH to RM; at that time, the applicants had NOT proposed any conditions with the rezoning. Subsequently,
the applicants brought forth a proposed Conditional Rezoning Agreement, with voluntary offerings of conditions
that restrict the use of the subject land (and its adjacent parcels along Utica Road). The applicant was provided a
copy of the City of Fraser’s DRAFT Conditional Rezoning standards, which have been reviewed by the Planning
Commission and are awaiting public hearing per the Michigan Zoning Enabling Act (Public act 11 of 2006, as
amended); the proposed Conditional Rezoning Agreement is in compliance with the proposed draft Conditional
Rezoning standards.
The conditions offered by the applicant, which is tied to an approval when a proposed conditional rezoning is
granted, are as follow:
1.
“That Developer obtains the following variances from the Zoning Board of Appeals, after proper notice
and a public hearing (a) a ½ story variance (b) a 30 foot front yard setback variance, and (c) a 10 foot
north side yard setback variance.
2.
That the Planning Commission approve Developer’s site plan for the CR Plan (Exhibits C-1, C2, C-3,
and C-4) which shall include landscaping plan, floor plan and elevations, sealed with an engineer
seal.
3.
That Developer obtains a split of the Property (Exhibit A) and a combination of the Property with the
developer’s frontage parcel (Exhibit B); and
4.
That Developer purchase the Property from Current Owner”.

Additionally, the following section of the proposed Conditional Rezoning Agreement is relevant and voluntarily
offered by the applicant, and is considered a condition (should be moved to Section 2, Rezoning Conditions on
the proposed agreement):
“Developer is willing to restrict the use and development of the Proposed Development, to a three (3)
story, 18 unit apartment building which would be built on the frontage parcel (Exhibit B) with only
parking on the Property acquired (Exhibit A).”
This additional condition is that which the Council should especially consider in its deliberation, since the applicant
is offering a specific, particular use as a condition of rezoning, rather than any use that is permitted by right or
special land use, as would be the case if the non-conditional rezoning that was previously sought were to be
granted.
ANALYSIS
Council may refer to the McKenna rezoning review letter dated January 3, 2018 (attached), which recommended
approval of the non-conditional rezoning that was previously sought. With the added conditions that the applicant
is proposing, we have no additional analysis or review comments other than to note that a proposed conditional
rezoning of this property is a more conservative proposal, since the property may only be developed in a manner
that is exactly consistent with this agreement and subsequently-approved site plan(s).
CONCLUSION
Within the existing context described herein and the McKenna rezoning review letter dated January 3, 2018, and
consistent with the Master Plan and its desired patterns of development, we recommend approval of the proposed
conditional rezoning subject to review and approval of the proposed Conditional Rezoning Agreement by the City
Attorney. If the City Council approves the request, the applicant would continue seeking site plan approval for the
proposed development of the subject site and adjacent sites on Utica Road.
Please contact me with any questions; I will be present during your March 8, 2018 Council meeting to address
any questions or concerns. Thank you.
Respectfully,
McKENNA

Sarah Traxler, AICP
Vice President
Cc:

Applicants Karam and DiMercurio; Developer Attorney Ciaramitaro
Wayne O’Neal, City Manager
Randy Warunek, Building Official
Leah Brown, Building Clerk
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Rezoning Review
January 3, 2018

City of Fraser Planning Commission
Fraser City Hall
33000 Garfield Road
Fraser, Michigan 48026
Subject: Rezoning Review for Portion of 33856 Mulvey Road from RM, Residential Medium
Density Single-Family to RH, Residential High Density Multiple-Family
Dear Commission Members:
The petitioner requests rezoning of a portion of a current parcel for development of a multiple-family
nature on land that is currently zoned RM, single-family residential. The frontage parcel (#11-31-426014) on Utica Road, adjacent to the land that is subject to this request, is zoned RH, Multiple Family
Residential. The subject land is the rear roughly 204’ portion of a parcel (#11-31-426-006) at 33856
Mulvey Road, though the total area is not provided; the request is for a rezoning to RH, Residential High
Density Multiple-Family.
The sketch plan provided by the petitioner should be amended to include existing legal descriptions and
dimensions, as well as proposed (as currently shown). The complete site surveys should be submitted.
The following describes our comments on the rezoning of this land based on the Fraser Zoning
Ordinance, Master Plan, and sound planning and zoning principles. In reviewing a rezoning request, the
following questions shall be considered:
1. Can the property in question be reasonably developed as currently zoned?
This portion of the Mulvey Road parcel is a large rear yard of a single family house with frontage on
the Harrington Drain. Without rezoning, this would most likely remain as a large rear yard with
potential only as open space attached to a single-family use.
2. Is the proposed rezoning consistent with or contrary to the Master Plan?
The Master Plan shows the parcels along Utica in this area as Multiple Family and the parcels along
Mulvey as Low Density Single Family. The proposed rezoning would still keep this intact, with some
additional land becoming Multiple Family while all parcels on Mulvey remain single family.
3. Is the current zoning designation consistent with or contrary to the Master Plan?
The current zoning designation is consistent with the Master Plan, but the proposed rezoning will not
be contrary to the Master Plan by only transferring the rear portion of the parcel to Multiple Family.
4. Are the current and proposed zoning designations consistent and compatible with the
surrounding zoning designations?
The current and proposed designations are consistent with the surrounding zoning of RH and RM.
5. What are the land use patterns and characteristics of the surrounding area?
Single family homes are located on Mulvey Road. Multiple family and many other developments are
located along Utica Road, a major thoroughfare in the community.
6. What is the current availability and adequacy of existing utilities?
Availability and adequacy of existing utilities should be confirmed by other reviewing entities.
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7. What will be the impact on the surrounding infrastructure if the land is developed under the
requested zoning designation, and under the current designation?
If developed under the requested designation, there would likely be increased stormwater run-off near
the Harrington Drain, since multiple-family uses often create large parking areas with impervious
surfaces. The Macomb County Public Works Commission would likely review proposed development
adjacent to the drain.
8. The Planning Commission must consider every permitted use under the requested rezoning
designation as well as their potential impact on the surrounding property and community.
Permitted and special uses in the RH zoning district are non-commercial in nature, and appropriate
for this area. The nature of the subject property is such that, combined with a development site along
Utica Road, it could serve as an appropriate transition to the single-family property surrounding.
9. Does the current zoning reasonably advance a legitimate governmental interest, that being the
protection of the health, safety, and welfare of the general public?
The current zoning supports the protection of the health, safety, and welfare of the general public; the
requested zoning may also do so, so long as any development meets the standards of the Zoning
Ordinance for site plan approval, as well as all approvals by local, county, and other reviewing
entities.
10. Is there an identifiable public economic need for this rezoning?
The applicant has not provided information as to the market demand for the uses permitted by right
and special approval in the RH district; however, multiple-family housing is nationally in demand and
is accommodating to growing demographic groups such as empty nesters and millennials.
RECOMMENDATION
Based on the above review, we recommend that the Planning Commission consider recommending
approval of the requested zoning to the City Council.
We look forward to reviewing these findings and recommendations with you. In the meantime, if you have
any questions, please feel free to contact us.
Respectfully,

Sarah Traxler, AICP
Vice President
CC:

Stephen Hannon, AICP
Assistant Planner

City of Fraser, MI Planning Commission and Building Official
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Site Plan Review Summary

SPR 01-18SP

Site plan documents dated December 1, 2017

City of Fraser, Michigan

SITE ADDRESS / LOCATION

APPROVING BODY

PUBLIC HEARING DATE

33630 Utica Road – Utica Park Apartments

Planning Commission

Not required

STAFF REPORT CONTACT INFORMATION

APPLICANT / PROPERTY OWNER

Building Official – Randy A. Warunek – (586) 293-3100 ext. 154
Planning Consultant – Sarah Traxler, AICP – (248) 596-0920

Frank Karam – (586) 873-0533

BRIEF SUMMARY OF REQUEST:
The application is for a three-story multiple family apartment building on Utica
Road between Mulvey Road and the Harrington Drain. The site will use a parcel
(#11-31-426-014) on Utica Road and the rear portion of a parcel (#11-31-426-006)
on Mulvey Road, though the development site should be combined as one. The
development site area is 1.73 acres in total.

EXISTING SITE
INFORMATION:

SITE ZONING +
LAND USE

SURROUNDING ZONING
+ LAND USE

SITE
IMPROVEMENTS

RH multi-family
(Utica Rd) +
RM single-family
medium density
(Mulvey Rd)

Mostly other multifamily residential on
Utica, single-family
residential on Mulvey

Build new three story
multi-family
apartment building,
associated site
improvements

SIZE OF SITE + FRONTAGE

Total site area = 1.73 acres
Building area = 23,109 sq. ft.
~ 190 ft. frontage on Utica Rd.

Compatibility with Zoning Ordinance

Compatibility with Master Plan

The RH residential high density multiple-family district is
designed to permit a more intensive residential use of land with
various types of multiple dwellings and related uses. Various
types and sizes of residential accommodations for ownership or
rental are thereby provided to meet the needs of the different
age and family groups in the city.

This site is located in Planning Area #1, the northwest part of
the city. The Master Plan shows Multiple Family as the
designation for this site. Other Multiple Family sites in the
Planning Area #1 are concentrated in the triangle between
Mulvey, Utica, and 15 Mile Roads.

The RM single-family medium density district does not permit the
proposed multi-family use; thus, the petitioner has filed an
application for rezoning from RM to RH, which is reviewed under
separate cover, for the rear portion of the development site.

PLANNER RECOMMENDATION





APPROVE
APPROVE WITH CONDITIONS
REVISE AND RESUBMIT
DENY

January 3, 2018

The proposed multiple family land use is compatible with the
future land use designation in the Master Plan.

ATTACHMENTS





SUBMITTED PLANS
APPLICATION
PUBLIC HEARING NOTICE
PROOF OF OWNERSHIP






PUBLIC COMMENTS
AGENCY COMMENTS
REVIEW AGAINST ZONING STANDARDS
MISC.

Review Against Zoning Standards
1. RH, Multiple Family Residential District (Section 32-123)
a. Zoning and Land Use (Section 32-123 (1) and (2))
The subject development site is zoned two districts, as follow:
• RH, Multiple Family Residential District, which is designed to permit a more intensive
residential use of land with various types of multiple dwellings and related uses. The
proposed apartment building is in compliance with the use requirements for RH.
• RM, Residential Medium One Family, which does not permit multiple-family
residential.
To be approved for development, the development site must be zoned RM; an application for
rezoning has been filed and is reviewed under separate cover for the area currently-zoned
RM (part of a parcel with frontage on Mulvey Road). The City has advised the applicant on
approval processes, and the applicant is aware that a rezoning and parcel split and
combination is required for development. Note that the site plan shows a legal description for
the combined parcel.
Deficiency:

1. Zoning and land use is permissible only upon rezoning of current
RM area, and successful division and combination of effected land.

b. Dimensional Requirements (Section 32-123 (3) through (5))
The site plan proposes to build an 18-unit multiplex apartment building, with 6 one-bedroom
units and 12 two-bedroom units. As described in Section 32-123(3), the minimum gross site
area should be 3,200 square feet per dwelling unit for a one-bedroom unit in an apartment
building and should be 3,600 square feet for a two-bedroom unit. With 18 units proposed for
1.73 acres (73,359 square feet), the average total square feet per dwelling unit is 4,075.5;
this requirement is met.
Dimensional requirements are as follows:
• Height - the maximum height of each building shall be 2.5 stories and 35 feet; the
proposed building is 35 feet and meets the dimensional requirement, but is three
stories (exceeds the 2.5 story requirement.
• Front yard setback – minimum requirement is 120 feet from the centerline of the
right-of-way; the front yard setback dimension is missing from the drawing on SD 1.0
and text box on sheet SD 1.1 and must be included on future submittals.
• Side yard setback – the side yards must not be less than 10 + (10 x number of
stories) in feet to the abutting property line. Since the proposed height exceeds the
requirement, we cannot determine the required side yard setback. These matters
should be rectified and the new proposed dimensions must be included on the site
plan.
• Rear yard setback – the required rear yard setback is 50 feet; this requirement is
met, since the proposed setback is 108’ and 0 ¾’.
Deficiencies:

1. Revise the plan to meet the 2.5 story requirement.
2. Provide side yard and front yard setback dimensions on revised
plans, and recalculate side yard requirement based on new height
of building.

2. Off-Street Parking and Loading Requirements (Article VI)
According to Section 32-93 (1), two parking spaces are required for each one-bedroom dwelling unit.
An additional one-half parking space shall be provided for each additional bedroom. This site will be
required to have 42 parking spaces, and 50 spaces are proposed. All parking spaces are proposed
to be 9 feet by 18 feet. Parking spaces are required to be 20 feet long unless they overhang a 7-foot
sidewalk or a curbed landscaped area, where they can be 18 feet, and all spaces meet the standard
for reduction to 18 feet in length.
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Barrier free spaces shall be furnished as required by state law. None are shown on the site plan. We
recommend adding at least two barrier free spaces, including one van-accessible space.
Deficiency:

1. Add barrier free parking to the site.

3. Outdoor Storage (Section 32-52)
No outdoor storage is proposed on the site plan.
4. Architecture and Building
The elevations of the building are shown on Sheet A-2. The exterior of the building is proposed to
contain a mix of decorative stone and face brick, as well as vinyl siding and asphalt shingles. The
architectural design, especially on the west and east elevations, is lacking in interest and articulation.
The plan should be revised to create more visual interest (see below examples for guidance).
Deficiency:

1. Architectural design should be reexamined and improved.

•
•
•
•

Faux windows create
visual interest and
interrupt blank walls
Tall landscaping provides
break in length of wall
Mix of materials helps
combat monotony
Contrasting colors lend
drama

5. Landscaping (Section 32-84)
Landscaping is required according to Section 32-123(3) (j). The proposed landscaping materials and
quantities are shown on Sheet SD-1.1. All proposed materials are acceptable plant species. The site
plan lists 13 daylilies and 14 bayberries but only shows 9 and 12 respectively. The correct number of
plants should be indicated. There are a total of 53 trees proposed, mostly along the edges of the
building and parking lot. The landscaping generally achieves the desired design effects as described
by the Zoning Ordinance.
Deficiency:

1. Revise plans to have consistent landscaping legend and details
regarding number of daylilies and bayberries.

6. Dumpster and Trash Removal
The proposed dumpster is shown in the east corner of the site; it will be screened by landscaping.
7. Fences (Chapter 9, Section 32-44, and Section 32-121(d))
No new fences are shown on the site plan. Any future fence shall comply with these sections.
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8. Lighting (Section 32-86)
The site plan includes an image of a wall pack light on page SD 1.1, without detail on proposed
locations of the wall pack lighting. The applicant should prepare and submit a photometric plan and
separate detail sheets of the specific wall pack for review, and any other information on lighting
should be included to understand how the building and front porches will be lit and to ensure that light
will not trespass on other properties.
Deficiency:

1. Information on lighting shall be included.

9. Signs (Section 32-85)
No signs are proposed on the site plan. Any future signs shall comply with Section 32-85.
10. Pedestrian and Safety Circulation
There is an existing sidewalk in the right-of-way along Utica Road. The site plan proposes to build a
new 7-foot wide sidewalk along the edge of the parking lot next to the building. We recommend that
the new sidewalk be connected to the existing sidewalk along Utica Road.
Deficiency:

1. Connect new sidewalk to existing sidewalk on Utica Road.

11. Required Site Plan Information (Section 32-103 (b))
In general, all of the required site plan information was submitted with the site plan. The north arrow
on Sheet SD-1.0 should be corrected so that it points north.
Deficiency:

1. Correct north arrow on site plan.

12. Reviewing Entities
The site plan is subject to review by all applicable departments and jurisdictions deemed necessary to
ensure the health, safety, and welfare of the community.
RECOMMENDATION
Based on the above review, additional information is required from the applicant to demonstrate that the
proposed site plan will be compliant with Zoning Ordinance requirements. We recommend the applicant
submit a revised site plan addressing these concerns as described above.
We look forward to reviewing these findings and recommendations with you. In the meantime, if you have
any questions, please feel free to contact us.
Respectfully,

Sarah Traxler, AICP
Vice President
CC:

Stephen Hannon, AICP
Assistant Planner

City of Fraser, MI Planning Commission and Building Official
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CONDITIONAL REZONING AGREEMENT
This Conditional Rezoning Agreement (“Agreement”) is made on this __ day of
________, 2018 between Frank Karam, a single man, whose address is 34457 Maple Lane
Road, Sterling Heights, Michigan 48312 and Salvatore DiMercurio, a married man, whose
address is 5540 Brookside Lane, Washington, Michigan 48094 (collectively referred to as
“Developer”) and the City of Fraser, a Michigan municipal corporation, whose address is
33000 Garfield Road, Fraser, Michigan 48026 (“City”).
RECITALS
A.
Developer has a purchase agreement (“Purchase Agreement”) with
Charles L. Hites and Colleen K. Hites, husband and wife, (collectively referred to as the “Hites”)
with respect to approximately two hundred four (204) feet of a certain parcel of land identified
by Tax Parcel ID No. 11-31-426-006, commonly known as 33856 Mulvey Road (the “Hites
Parent Parcel”), in the City of Fraser, Macomb County, Michigan, which part is more
particularly described on attached Exhibit A, and which is referred to in this Agreement as the
“Hites Split Parcel”.
B.
Developer currently owns a parcel of property comprised of two lots adjacent to
the Hites Split Parcel, which are combined into one zoning parcel identified by Tax Parcel ID
No. 11-31-426-014, commonly known as part of 33630 Utica Road, which is zoned RH -Residential High Density Multiple-Family District, more particularly described on attached
Exhibit B and which is referred to in this Agreement as the “Developer’s Parcel”.
C.
Hites are the current owners of the Hites Parent Parcel (which includes the “Hites
Split Parcel”), who are sometimes referred to in this Agreement as “Current Owners”.
D.
The Hites Parent Parcel, which includesg the Hites Split Parcel, is currently zoned
RM --Residential Medium Density One-Family District under the Fraser Zoning Ordinance
(“Zoning Ordinance”).
E.
Developer is interested in acquiring the Hites Split Parcel from Current Owners to
combine with Developer’s Parcel so that Developer can construct a three (3) story, 18 unit
apartment building and associated parking (“Proposed Development”) which will be built on
the combined development parcel of the Hites Split Parcel and Developer’s Parcel (collectively
referred to in this Agreement as the “Property”), with the apartment building to be located on
the Developer’s Parcel part of the Property and the parking to be located on the Hites Split Parcel

part of the Property in accordance with certain site plans, landscape plans, floor plans, and
elevations attached as Exhibit C (comprised of Exhibit C-1, C-2, C-3 and C-4) dated
_____________ prepared by Freeman’s Architectures, which are referred to in this Agreement as
the “Development Plans”.
F.
In order to have the proper zoning to develop the Property with the Proposed
Development, Developer, with the concurrence of the Current Owners, requested that the City
approve a conventional rezoning of the Hites Split Parcel from RM -- Residential Medium
Density One-Family District to RH -- Residential High Density Multiple-Family District.
G.
The Planning Commission, after giving due notice, held a public hearing on
January 3, 2018 to consider the requested conventional rezoning of the Hites Split Parcel, and
recommended approval to City Council of the requested rezoning from RM -- Residential
Medium Density One-Family District to RH -- Residential High Density Multiple-Family
District.
H.
At the City Council meeting held to consider the requested conventional rezoning,
the City Council indicated to Developer that it was not willing to approve a conventional
rezoning of the Hites Split Parcel from RM -- Residential Medium Density One-Family District
to RH -- Residential High Density Multiple-Family District, but would consider approving a
conditional rezoning of the Hites Split Property to allow development of the Property with the
Proposed Development.
I.
After considering the City Council’s comments, Developer, with the concurrence
of the Current Owners, has requested that the City approve a conditional rezoning of the Hites
Split Parcel from RM -- Residential Medium Density One-Family District to RH -- Residential
High Density Multiple-Family District so that Developer can develop the Property (after
purchasing the Hites Split Parcel and combining it with Developer’s Parcel) with the Proposed
Development in accordance with the Development Plans, pursuant to MCL 125.3405,
conditioned upon City accepting certain rezoning conditions voluntarily offered by Developer.
J.
Developer is willing to restrict the use and development of the Property to the
Proposed Development to be built on the Property in accordance with the Development Plans,
unless this Agreement is amended to allow different uses which are mutually agreeable to both
Developer and City based upon changed circumstances.
K.
The Proposed Development of the Property is comprised of uses which are
permitted in a RH -- Residential High Density Multiple-Family District zoning classification
under the Zoning Ordinance, but which are not permitted under the current RM -- Residential
Medium Density One-Family District zoning classification.
L.
Developer has voluntarily proposed to develop the Property with the Proposed
Development in accordance with certain conditions set forth in this Agreement (“Rezoning
Conditions”), in accordance with the attached Development Plans, and subject to the approval
of the site plan by Fraser Planning Commission and acceptance by the City of the Rezoning
Conditions proposed by Developer.
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M.
If the Hites Split Parcel is rezoned from RM -- Residential Medium Density OneFamily District to RH -- Residential High Density Multiple-Family District in accordance with
the Rezoning Conditions and this Agreement, Developer will have the proper zoning of the
Property to be able to develop the Property with the Proposed Development in accordance with
the Development Plans.
N.
City is willing to accept the Rezoning Conditions proposed by Developer to
develop the Property with the Proposed Development, in accordance with the terms of this
Agreement.
O.
Developer and City wish to set forth their understandings with respect to the
Rezoning Conditions to facilitate the development of the Property with the Proposed
Development pursuant to the Development Plans attached as Exhibit C.
AGREEMENT
NOW THEREFORE, Developer and City agree as follows:
1.
Conditional Rezoning. City agrees to rezone the Hites Split Parcel from
RM -- Residential Medium Density One-Family District to RH -- Residential High Density
Multiple-Family District to permit development of the Property with the Proposed Development
consisting of a three (3) story eighteen (18) unit apartment building with a thirty-five (35) feet
height in accordance with the Rezoning Conditions and the terms of this Agreement.
2.
Rezoning Conditions. Developer agrees to develop the Property with the
Proposed Development in accordance with the following conditions which Developer proposed
as a condition of the rezoning.
a.
That Developer obtains the following variances from the Zoning Board of
Appeals, after proper notice and a public hearing a 1/2 story variance, a thirty (30) foot front
yard setback and a ten (10) foot north side yard setback.
b.
That the Planning Commission approve Developer’s
Development Plans for the Proposed Development (Exhibits C-1, C-2, C-3, and C-4).

attached

c.
That Developer obtain a split of the Hites Split Parcel from the Hites
Parent Parcel currently owned by Current Owners, purchase the Hites Split Parcel from Current
Owners, and combine the Hites Split Parcel with Developer’s Parcel to create the Property; and
d.
That Developerr develop the Property with the Proposed Development in
accordance with the Development Plans and the terms and conditions of this Agreement after
approval of such plans by the Planning Commission.
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3.
Expiration. Unless extended by the City Council for good cause, the
conditional rezoning shall expire following a period of two (2) years from the effective date of
the Conditional Rezoning and this Agreement unless construction of the Proposed Development
on the Property pursuant to the required permits issued by the City commences within such two
(2)-year period and proceeds diligently and in good faith as required by ordinance to completion.
a.
Extension of Approval. In the event the construction of the Proposed
Development has not commenced, as defined above, within two (2) years from the effective date
of this Agreement, the Conditional Rezoning and this Agreement shall be void and of no effect.
Developer may apply to the City Council for one extension of one (1) year. The request for
extension must be submitted by Developer to the City Clerk before the two (2)-year time period
expires. Developer must show good cause to the satisfaction of the City as to why the extension
should be granted.
b.
Violation of the Conditional Rezoning Agreement. If Developer violates
the terms and/or conditions of this Agreement, and/or actions are undertaken on or with respect
to the property in violation of the Agreement, such violations and/or actions shall constitute a
nuisance per se. In such event, the City may issue a stop work order relative to the property and
seek any other lawful remedies. Until curative action is taken to bring the Property into
compliance with the Agreement, the City may withhold, or following notice, revoke permits and
certificates, in addition to or in lieu of such other lawful action to achieve compliance.
c.
City Action Upon Expiration. If the rezoning with Rezoning Conditions
becomes void in the manner provided above, then the City shall rezone the Hites Split Parcel
back to its former zoning classification in accordance with the Zoning Ordinance procedures.
Additionally, the Developer may seek an alternative zoning designation. Until such a time as a
new zoning district classification of the Hites Split Parcel has become effective, no development
shall be undertaken or permits for development issued.
4.

Use of Property.

a.
Generally. The use of the Property in question shall, subject to the subsection below, be in total conformity with all regulations governing development and use within
the zoning district to which the Property has been rezoned, including, without limitation,
permitted uses, lot sizes, setbacks, height limits, required facilities, buffers, open space, and land
use density.
b.
Development Subject to Conditional Rezoning Requirements. The
development and use of the Property shall be subject to the more restrictive requirements shown
or specified on the Development Plans, and/or in the other conditions and provisions set forth
this Agreement, required as part of the Conditional Rezoning approval, and such Development
Plans and conditions, and this Agreement shall supersede all inconsistent regulations otherwise
applicable under the Zoning Ordinance.
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5.
Effective Date. The effective date of this Agreement shall be the date that this
Agreement is recorded with the Register of Deed for Macomb County, which shall not take place
until Developer closes upon its purchase of the Hites Split Parcel from Current Owners and the
variances referred to in Section 2a obtained from the Fraser Zoning Board of Appeals.
6.
Zoning Map Designation. If approved, the zoning district classification of the
Hites Split Parcel shall consist of the district to which the property has been rezoned,
accompanied by a reference to “CR Conditional Rezoning”. The Zoning Map shall specify the
new zoning district plus a reference to “CR” Residential High Density Multiple-Family District,
Conditional Rezoning, with the zoning map designation of RH/CR) and use of the property so
classified and approved shall be restricted to the permission granted in the Agreement, and no
other development or use shall be granted
7.
Amendment of Agreement. Any amendment of this Agreement shall be
proposed, reviewed and approved in the same manner as a new rezoning with Rezoning
Conditions. The Building Official shall have authority to approve minor changes that do not
affect the uses, or substantially modify the setbacks, elevations, floor plans, or landscaping
without having to obtain approval of the City Council as an amendment to the Agreement.
8.
Issuance of Approval Permits. No approval or permits shall be granted for any
use or development that does not conform to the Rezoning Conditions and other terms and
conditions of this Agreement.
9.
Right to Rezone. Nothing contained in this Agreement shall be deemed to
prohibit City from rezoning all or any portion of the Hites Split Parcel to another zoning
classification, except as otherwise provided by law, except that no rezoning shall affect
Developer’s rights or obligations under this agreement. Any rezoning shall be conducted in
compliance with Michigan Zoning Enabling Act. (MCL 125.3101 et seq.)
10.
Variances After Granting of Initial Site Plan Approval. After obtaining the
variances referenced in Section 2a and initial site plan approval for the Proposed Development
has been issued, the Zoning Board of Appeals may consider and approve non-use variances for
the Development provided the standards for approval of a non-use variance have been met. The
Zoning Board of Appeals shall not consider or approve a use variance to permit use of the Hites
Split Parcel which is not permitted under the terms of this Agreement (including any approved
amendments to it) or under the applicable provisions of the Zoning Ordinance.
11.
Binding Effect. This Agreement shall be binding upon the Developer of the Hites
Split Parcel and any operator of any facility located on the Hites Split Parcel, and shall be
binding upon and inure to the benefit of the successors and assigns of the Hites Split Parcel.
12.
Recording. This Agreement shall be effective upon execution of the consent of
the Current Owners and the Agreement by the authorized members and officials of Developer,
and the City respectively, and recorded with the Macomb County Register of Deeds after the
Building Official verifies the following (a) ZBA’s approval of the variances listed in 2(a) supra,
(b) the approval by the Planning Commission of (Exhibits C-1, C-2, C-3 and C-4. (c) Developer
obtains a split and combination for Exhibits A and B from the City and County Assessor’s
5

offices and (d) Developer has closed on the purchase of the Hites Split Parcel from the Current
Owners.
3
1 .
Amendment. No amendment to this Agreement shall be binding upon the parties
unless set forth in a written agreement in recordable form executed by the then Current Owners
of the Hites Split Parcel and City. Any amendment to the Agreement shall be recorded with
Macomb County Register of Deeds.
14.
Voluntary Offer. The Rezoning Conditions incorporated into this Agreement for
the conditional rezoning have been voluntarily proposed by Developer. If Developer elects not to
proceed with this Conditional Rezoning prior to its approval by City, Developer’s rights under
the Zoning Enabling Act, the Zoning Ordinance, the City Code and Ordinances, and other
applicable laws of this state shall not be affected.
15.
Execution by Developer; Obligations of Developer Conditioned upon
Property Acquisition. Developer is executing this Agreement in order to be bound by its terms
in the event that Developer consummates the purchase of the Hites Split Parcel from the Current
Owners in order to combine with Developer’s Parcel (“Property”) and develop the Property as
part of a CR Plan with a three (3) story eighteen (18) unit apartment building under the
RH -- Residential High Density Multiple-Family District classification pursuant to the terms of
this Agreement. If developer does not acquire the Property, Developer shall have no obligations
under this Agreement, and the zoning of the Property shall remain as currently zoned.
16.
Reimbursement of Attorney Fees. Developer shall reimburse City for attorney
fees incurred by City in connection with approval of this conditional rezoning, including
negotiation, preparation, and recording of this Agreement and any amendments, and any costs
and attorney fees incurred by City in enforcing its terms if Developer does not perform all of the
obligations under this Agreement.
17.
Counterparts. This Agreement and any amendment to it may be executed by the
parties in one or more counterparts, each of which shall be deemed to be an original, and it shall
not be necessary for the counterpart of this Agreement or any amendment to be signed by all
signatories in order for this amendment or any amendment to this Agreement to be binding upon
all of the parties. When counterparts have been executed by all parties, it shall have same effect
as if one original had been signed by all parties.
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Village of Lake Orion
Oakland County, Michigan
Proposed Text Amendments to the Zoning Ordinance to
Include Standards for Conditional Rezonings

We recommend the following language be included for conditional rezonings. Please note that the following text is
all new and thus, underlined:
Section 19.0x - Conditional Rezoning (CR)
(1) Intent. The Planning Commission and Village Council have recognized that, in certain instances, it would
be advantageous to both the Village and property owners seeking rezoning if a plan, along with
conditions and limitations that may be relied upon by the Village, could be proposed as part of a petition
for rezoning. Therefore, it is the intent of this Section to provide an election to property owners in
connection with the submission of petitions seeking the amendment of this Ordinance for approval of a
rezoning with conditions, per Public Act 110 of 2006, as amended.
(2) Definitions.
(a) Rezoning Conditions shall mean conditions proposed by the applicant and approved by the Village
as part of an approval under this Section, including review and recommendation by the Planning
Commission, which shall constitute regulations in connection with the development and use of
property approved with a rezoning condition in conjunction with a rezoning. Such Rezoning
Conditions shall not authorize uses or developments of greater intensity or density and which are not
permitted in the district proposed by the rezoning (and shall not permit uses or development
expressly or implicitly prohibited in the Conditional Rezoning Agreement), and may include some or
all of the following:
1. The location, size, height or other measure for and/or of buildings, structures, improvements,
setbacks, landscaping, buffers, design, architecture, and other features shown on the CR Plan.
2. Specification of maximum density or intensity of development and/or use, expressed in terms
fashioned for the particular development and/or use, for example, and without limitation, units per
acre, maximum usable floor area, hours of operation and the like.
3. Preservation of natural resources and/or features.
4. Facilities to address drainage/water quality.
5. Facilities to address traffic and parking.
6. Preservation of open space.

7. A written understanding for permanent maintenance of natural resources, features, and/or
facilities to address drainage/water quality, traffic, open space and/or other features or
improvements; and, provision for authorization and finance of maintenance by or on behalf of the
Village in the event the property owner(s) fail(s) to timely perform after notice.
8. Signage, lighting, landscaping, and/or building materials for the exterior of some or all structures.
9. Permissible uses of the property.
10. Preservation of historic structures or sites to preserve the history of the Village of Lake Orion.
11. Donation of land for open space, using a land conservancy or other means, to protect the open
space for future generations.
12. Paving, making substantial improvements to, or funding of improvements to major roads or traffic
facilities where the entire community benefits.
13. Construction and/or donation of community buildings where the need has been identified and
defined by the Village.
14. Provide usable and contiguous open space amounting to at least 40% of the site, using the
concept of clustering.
15. Added landscaping, above and beyond what is required by Village Ordinance.
16. Reclamation and re-use of land, where previous use of land causes severe development
difficulties, or has caused blight.
17. Installation of streetscape on an arterial road, beyond what is required by ordinance, and where
compatible with Village guidelines concerning trees, streetlights, and landscaping.
18. Drain and drainage improvements, beyond what is required by Ordinance, using best
management practices.
19. Providing monuments or other landmarks to identify Village boundaries.
20. Such other conditions as deemed important to the development by the applicant.
(b) Conditional Rezoning (CR) Agreement shall mean a written agreement approved and executed by
the Village and property owner, incorporating a CR Plan, and setting forth Rezoning Conditions,
conditions imposed pursuant to Public Act 110 of 2006, as amended, and any other terms mutually
agreed upon by the parties relative to land for which the Village has approved a rezoning with
Rezoning Conditions. Terms of the CR Agreement shall include agreement and understanding of the
following:
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1. That the rezoning with Rezoning Conditions was proposed by the applicant to induce the Village
to grant the rezoning;
2. That the Village relied upon such proposal and would not have granted the rezoning but for the
terms spelled out in the CR Agreement;
3. That the conditions and CR Agreement are authorized by all applicable state and federal laws
and constitutions;
4. That the CR Agreement is valid and was entered into on a voluntary basis, and represents a
permissible exercise of authority by the Village;
5. That the property in question shall not be developed or used in a manner inconsistent with the CR
Plan and CR Agreement;
6. That the approval and CR Agreement shall be binding upon and inure to the benefit of the
property owner and Village, and their respective heirs, successors, assigns, and transferees;
7. That, if a rezoning with Rezoning Conditions becomes void in the manner provided in this
Section, no development shall be undertaken or permits for development issued until a new
zoning district classification of the property has been established; and
8. That each of the requirements and conditions in the CR Agreement represents a necessary and
reasonable measure which, when considered with all other conditions and requirements, is
roughly proportional to the increased impact created by the use represented in the approved
rezoning with Rezoning Conditions, taking into consideration the changed zoning district
classification and the specific use authorization granted.
(c) Conditional Rezoning (CR) Plan shall mean a plan of the property which is the subject of a rezoning
with Rezoning Conditions, prepared by a licensed civil engineer or architect, that may show the
location, size, height, design, architecture or other measure or feature for and/or buildings, structures,
improvements and features on, and in some cases adjacent to, the property. The details to be offered
for inclusion within the CR Plan shall be determined by the applicant, subject to approval of the
Village Council after recommendation by the Planning Commission.
(3) Authorization and Eligibility
(a) Application. A property owner shall have the option of making an election under this Section in
conjunction with a submission of a petition seeking a rezoning. Such election may be made at the
time of the application for rezoning is filed, or at a subsequent point in the process of review of the
proposed rezoning. The election shall be made by filing an application conforming with this Section
for approval of a Conditional Rezoning that would establish site-specific use authorization if the
petition for rezoning is granted. Such election shall be to seek a rezoning with Rezoning Conditions
pursuant to Public Act 110 of 2006, as amended, which would represent a legislative amendment of
the Zoning Ordinance.
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(b) Site Specific Regulations. In order to be eligible for the proposal and review of a rezoning with
Rezoning Conditions, a property owner must propose a rezoning of property to a new zoning district
classification, and must, as part of such proposal, voluntarily offer certain site-specific regulations (to
be set forth on a CR Plan and in a CR Agreement to be prepared) which are, in material respects,
equally or more strict or limiting than the regulations that would apply to the land under the proposed
new zoning district, such as set forth in subparagraphs 1 through 20 of the definition of the “Rezoning
Conditions,” above.
(4) Required Application Information.
(a) A CR Plan, as defined in Section 19.0x(2)(c) above. The CR Plan shall not replace the requirement
for site plan review and approval, special land use approval, or subdivision or condominium approval,
as the case may be.
(b) Statement of Rezoning Conditions, as defined in Section 19.0x(2)(a) above. Rezoning Conditions
shall not authorize uses or development not permitted in the district proposed by the rezoning (and
shall not permit uses or development expressly or implicitly prohibited in the CR Agreement).
(c) A CR Agreement, as defined in Section 19.0x(2)(b) above. The CR Agreement shall be prepared by
the applicant (or designee) and approved by the Village Attorney. The CR Agreement shall
incorporate the CR Plan and set forth the Rezoning Conditions, together with any other terms
mutually agreed upon by the parties (including the minimum provisions specified in the definition of
CR Agreement, above).
(5) Review and Approval Criteria. The applicant shall have the burden of demonstrating that the following
requirements and standards are met by the CR Plan, Rezoning Conditions, and CR Agreement:
(a) Enhancement of the Project Area. Approval of the application shall accomplish, among other things,
and as determined in the discretion of the Village Council, the integration of the proposed land
development project with the characteristics of the project area, and result in an enhancement of the
project area as compared to the requested zoning change, and such enhancement would be unlikely
to be achieved or would not be assured in the absence of the use of a Conditional Rezoning.
(b) In the Public Interest. Sufficient conditions shall be included on and in the CR Plan and CR
Agreement on the basis of which the Village Council concludes, in its discretion, that, as compared to
the existing zoning and considering the site specific land use proposed by the applicant, it would be in
the public interest to grant the rezoning with Rezoning Conditions; provided, in determining whether
approval of a proposed application would be in the public interest, the benefits which would
reasonably be expected to accrue from the proposal shall be balanced against, and be found to
clearly outweigh the reasonably foreseeable detriments thereof, taking into consideration reasonably
accepted planning, engineering, environmental and other principles, as presented to the Village
Council, following recommendation by the Planning Commission, and also taking into consideration
the special knowledge and understanding of the Village by the Village Council and Planning
Commission.
(6) Review Process
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(a) Pre-Application Meeting. Prior to the time of making application for a Conditional Rezoning, the
applicant shall schedule a pre-application submission meeting with the Village Manager, the Village
Planner, the Village Engineer, the Village Attorney, or their designees, for a preliminary review of the
application for Conditional Rezoning and so that the applicant has a thorough understanding of the
process. The Applicant shall pay the Village’s costs and expenses incurred for this meeting.
(b) Offer of Conditions. At the time of making application for amendment of this ordinance seeking a
rezoning of property, or at least a later time during the process of Village consideration of such
rezoning, a property owner may submit an application for approval of a Conditional Rezoning to apply
in conjunction with the rezoning.
(c) Application. The application, which may be amended during the process, shall include a CR Plan
proposed by the applicant and shall specify the Rezoning Conditions proposed by the applicant,
recognizing that Rezoning Conditions shall not authorize uses or development not permitted in the
district proposed by the rezoning.
(d) Notice of Public Hearing. The proposed rezoning with Rezoning Conditions, together, shall be noticed
for public hearing before the Planning Commission as a proposed legislative amendment to the
Zoning Ordinance in accordance with Section 19.05.
(e) Planning Commission Recommendation. Following the public hearing and further deliberations as
deemed appropriate by the Planning Commission, the Planning Commission shall make a
recommendation to the Village Council on the proposed rezoning with Rezoning Conditions.
(f) Village Council Action. Upon receipt of the recommendation of the Planning Commission, the Village
Council shall commence deliberations on the proposed rezoning with Rezoning Conditions. If the
Village Council determines that it may approve the rezoning with Rezoning Conditions, the Village
Council shall specify tentative conditions and direct the Village Attorney to work with the applicant in
the finalization of the proposed CR Agreement.
(7) Zoning Map Designation. If approved, the zoning district classification of the rezoned property shall
consist of the district to which the property has been rezoned, accompanied by a reference to “CR
Conditional Rezoning”. The Zoning Map shall specify the new zoning district plus a reference to “CR” (for
example, the district classification for the property might be MU, Mixed Use with CR, Conditional Zoning,
with a zoning map designation of MU/CR) and use of the property so classified and approved shall be
restricted to the permission granted in the CR Agreement, and no other development or use shall be
permitted.
(8) Use of Property.
(a) Generally. The use of the property in question shall, subject to Section 19.0x(8)(b) below, be in total
conformity with all regulations governing development and use within the zoning district to which the
property has been rezoned, including, without limitation, permitted uses, lot sizes, setbacks, height
limits, required facilities, buffers, open space areas, and land use density.
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(b) Development Subject to Conditional Rezoning Requirements. Development and use of the property
shall be subject to the more restrictive requirements shown or specified on the CR Plan, and/or in the
other conditions and provisions set forth in the CR Agreement, required as part of the Conditional
Rezoning approval, and such CR Plan and conditions and CR Agreement shall supersede all
inconsistent regulations otherwise applicable under the Zoning Ordinance.
(9) Recordation of CR Agreement. A Rezoning with Rezoning Conditions shall become effective following
publication in the manner provided by law and after recordation of the CR Agreement with the County
Register of Deeds, whichever is later.
(10)Amendment to CR Agreement. Amendment of a CR Agreement shall be proposed, reviewed and
approved in the same manner as a new rezoning with Rezoning Conditions.
(11)Expiration. Unless extended by the Village Council for good cause, the rezoning with Rezoning
Conditions shall expire following a period of two (2) years from the effective date of the Rezoning unless
construction on the development of the property pursuant to the required permits issued commences
within such two (2)-year period and proceeds diligently and in good faith as required by ordinance to
completion.
(a) Extension of Approval. In the event the development has not commenced, as defined above, within
two (2) years from the effective date of the rezoning, the Conditional Rezoning and the CR
Agreement shall be void and of no effect. The property owner may apply to the Village Council for a
1-year extension one (1) time. The request must be submitted to the Village before the two (2)-year
time limit expires. The property owner must show good cause as to why the extension should be
granted.
(b) Violation of the CR Agreement. If development and/or actions are undertaken on or with respect to
the property in violation of the CR Agreement, such development and/or actions shall constitute a
nuisance per se. In such cases, a stop work order may be issued relative to the property and any
other lawful remedies sought. Until curative action is taken to bring the property into compliance with
the CR Agreement, the Village may withhold, or following notice, revoke permits and certificates, in
addition to or in lieu of such other lawful action to achieve compliance.
(c) Village Action Upon Expiration. If the Rezoning with Rezoning Conditions becomes void in the
manner provided in above, then the Village shall rezone the property to its former zoning
classification in accordance with the Zoning Ordinance procedures. Additionally, the property owner
may seek an alternative zoning designation. Until such a time as a new zoning district classification of
the property has become effective, no development shall be undertaken or permits for development
issued.
<end section>
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